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TABLE 1 TO §223.208. AGENCIES AND AUTHORIZING STATUTES WHOSE CORAL RESTORATION AC-
TIVITIES ARE EXCEPTED FROM CERTAIN PROHIBITIONS IN PARAGRAPH (a) OF THIS SECTION.—Con-

tinued
FEDERAL:
Agency/Person Statute and Specific Provision(s)
DINER .ot e Conservation; Natural Patrimony Program
12 L.P.R.A. § 1225 et seq.
DNER ..o Conservation; Natural Resources; Declarations of Marine Re-

serves (and other protected areas) containing elkhorn and
staghorn corals
12 L.P.R.A.; Subtitle 6A; Chapter 252; §§ 5011 et seq.

[73 FR 64276, Oct. 29, 2008, as amended at 79 FR 20813, Apr. 14, 2014]

§223.209 [Reserved]

§223.210 Green sturgeon.

(a) Prohibitions. The prohibitions of
section 9(a)(1) of the ESA (16 U.S.C.
15638(a)(1)) relating to endangered spe-
cies apply to the threatened Southern
Distinct Population Segment (DPS) of
green sturgeon listed in §223.102.

(b) Exceptions. Exceptions to the take
prohibitions described in section 9(a)(1)
of the ESA (16 U.S.C. 1538(a)(1)) applied
in paragraph (a) of this section to the
threatened Southern DPS listed in
§223.102 are described in the following
paragraphs (b)(1) through (b)(3).

(1) Scientific research and monitoring
exceptions. The prohibitions of para-
graph (a) of this section relating to the
threatened Southern DPS listed in
§223.102 do not apply to ongoing or fu-
ture Federal, state, or private-spon-
sored scientific research or monitoring
activities if:

(1) Scientific Research and Moni-
toring Exceptions. The prohibitions of
paragraph (a) of this section relating to
the threatened Southern DPS listed in
§223.102(c)(1) do not apply to ongoing or
future Federal, state, or private-spon-
sored scientific research or monitoring
activities if:

(i) The scientific research or moni-
toring activity complies with required
state reviews or permits;

(ii) The research or monitoring activ-
ity is directed at the Southern DPS
and is not incidental to research or
monitoring of another species;

(iii) Take of live mature adults in the
lower Feather River from the con-
fluence with the Sacramento River to
the Oroville Dam (rkm 116), the lower

Yuba River from the confluence with
the Feather River to the Daguerre Dam
(rkm 19), or Suisun, San Pablo, and
San Francisco Bays or the Sac-
ramento-San Joaquin Delta from the
Golden Gate Bridge up into the Sac-
ramento River to Keswick Dam (rkm
483) occurs from July 1 through March
1 so as to substantially increase the
likelihood that uninterrupted up-
stream spawning migrations of adults
will occur;

(iv) Take is non-lethal;

(v) Take involving the removal of
any life stage of the Southern DPS
from the wild does not exceed 60 min-
utes;

(vi) Take does not involve artificial
spawning or enhancement activities;

(vii) A description of the study objec-
tives and justification, a summary of
the study design and methodology, es-
timates of the total non-lethal take of
Southern DPS fish anticipated, esti-
mates of incidental take of other ESA
listed species anticipated and proof
that those takes have been authorized
by NMF'S or the USFWS, identification
of funding sources, and a point of con-
tact is reported to the NMFS South-
west Regional Office in Long Beach at
least 60 days prior to the start of the
study, or by August 31, 2010 for ongoing
studies;

(viii) Reports that include the total
number of Southern DPS and any other
ESA listed species taken, information
that supports that take was non-lethal,
and a summary of the project results is
submitted to the NMFS Southwest Re-
gional Office in Long Beach on a sched-
ule to be determined by NMFS; and
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(ix) Research or monitoring that in-
volves action, permitting, or funding
by a Federal agency still complies with
the requirements of ESA section 7(a)(2)
in order to ensure that the action will
not jeopardize the continued existence
of the threatened Southern DPS.

(2) Enforcement exception. The prohibi-
tions of paragraph (a) of this section
relating to the threatened Southern
DPS listed in §223.102 do not apply to
any employee of NMFS, when the em-
ployee, acting in the course of his or
her official duties, takes a Southern
DPS fish listed in §223.102 without a
permit, if such action is necessary for
purposes of enforcing the ESA or its
implementing regulations.

(3) Emergency fish rescue and salvage
exceptions. The prohibitions of para-
graph (a) of this section relating to the
threatened Southern DPS listed in
§223.102 do not apply to emergency fish
rescue and salvage activities that in-
clude aiding sick, injured, or stranded
fish, disposing of dead fish, or sal-
vaging dead fish for use in scientific
studies, if:

(i) The activity complies with re-
quired state or other Federal reviews
or permits;

(i) The activity is conducted by an
employee or designee of NMFS or the
U.S. Fish and Wildlife Service
(USFWS), any Federal land manage-
ment agency, or California Department
of Fish and Game, Oregon Department
of Fish and Wildlife, Washington De-
partment of Fish and Wildlife, or Alas-
ka Department of Fish and Game;

(iii) The activity benefits the South-
ern DPS; and

(iv) Those carrying out the activity
submit a report to the NMFS South-
west Regional Office in Long Beach
that includes, at a minimum, the num-
ber and status of fish handled, the loca-
tion of rescue and/or salvage oper-
ations, and the potential causes(s) of
the emergency situation within 10 days
after conducting the emergency rescue.

(4) Habitat restoration exceptions. The
prohibitions of paragraph (a) of this
section relating to the threatened
Southern DPS listed in §223.102 do not
apply to habitat restoration activities
including barrier removal or modifica-
tion to restore water flows, riverine or
estuarine bed restoration, natural bank

50 CFR Ch. Il (10-1-14 Edition)

stabilization, restoration of native
vegetation, removal of non-native spe-
cies, or removal of contaminated sedi-
ments, that reestablish self-sustaining
habitats for the Southern DPS, if:

(i) The activity complies with re-
quired state and Federal reviews and
permits;

(ii) Those carrying out the activity
submit a detailed description of the
restoration activity to the NMFS
Southwest Regional Office in Long
Beach at least 60 days prior to the start
of the restoration project, or, for ongo-
ing studies, by August 31, 2010, which
includes: the geographic area affected;
when activities will occur; how they
will be conducted; and the severity of
direct, indirect, and cumulative im-
pacts of activities on the Southern
DPS; identification of funding sources;
demonstration that all state and Fed-
eral regulatory requirements have been
met; a description of methods used to
ensure that the likelihood of survival
or recovery of the listed species is not
reduced; a plan for minimizing and
mitigating any adverse impacts to
Southern DPS spawning or rearing
habitat; an estimate of the amount of
incidental take of the listed species
that may occur and a description of
how that estimate was made; a plan for
effective monitoring and adaptive man-
agement; a pledge to use best available
science and technology when con-
ducting restoration activities; and a
point of contact;

(iii) Those carrying out the activity
submit progress reports that include
the total number of Southern DPS fish
taken, information regarding whether
the take was lethal or non-lethal, a
summary of the status of the project,
and any changes in the methods being
used, to the NMFS Southwest Regional
Office in Long Beach on a schedule to
be determined by NMF'S; and

(iv) An activity that involves action,
permitting, or funding by a Federal
agency complies with the requirements
of ESA section 7(a)(2) in order to en-
sure that the action will not jeopardize
the continued existence of the threat-
ened Southern DPS.

(c) Exemptions via ESA 4(d) Program
Approval. Exemptions from the take
prohibitions described in section 9(a)(1)
of the ESA (16 U.S.C. 1538(a)(1)) applied
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in paragraph (a) of this section to the
threatened Southern DPS listed in
§223.102 are described in the following
paragraphs:

(1) Scientific research and monitoring
exemptions. The prohibitions of para-
graph (a) of this section relating to the
threatened Southern DPS listed in
§223.102 do not apply to ongoing or fu-
ture state-sponsored scientific research
or monitoring activities that are part
of a NMFS-approved, ESA-compliant
state 4(d) research program conducted
by, or in coordination with, state fish-
ery management agencies (California
Department of Fish and Game, Oregon
Department of Fish and Wildlife, Wash-
ington Department of Fish and Wild-
life, or Alaska Department of Fish and
Game), or as part of a monitoring and
research program overseen by, or co-
ordinated by, one of these agencies.
State 4(d) research programs must
meet the following criteria:

(i) Descriptions of the ongoing and
future 4(d) research or monitoring ac-
tivity, as described in paragraph
(c)(1)(ii) of this section, must be re-
ceived by the NMFS Southwest Re-
gional Office in Long Beach during the
mid-September through mid-October
2010 application period. This exception
to the section 9 take prohibitions ex-
pires if the proposal is rejected as in-
sufficient or is denied. If the state 4(d)
research program package is received
during the mid-September to mid-Octo-
ber application period, ongoing state-
supported scientific research activities
may continue until NMFS issues a
written decision of approval or denial.
If approved, the state 4(d) program au-
thorization will cover one calendar
year and state-supported researchers
would have to renew authorizations an-
nually during subsequent application
periods.

(ii) Descriptions of ongoing and fu-
ture state-supported research activities
must include the following information
and should be submitted to NMFS by
the State: an estimate of total direct
or incidental take; a description of the
study design and methodology; a jus-
tification for take and the techniques
employed; and a point of contact.

(iii) NMFS will provide written ap-
proval of a state 4(d) research program.

§223.210

(iv) The State agency will provide an
annual report to NMFS that, at a min-
imum, summarizes the number of
Southern DPS green sturgeon taken di-
rectly or incidentally, and summarizes
the results of the project.

(2) Fisheries exemptions. The prohibi-
tions of paragraph (a) of this section
relating to the threatened Southern
DPS listed in §223.102 do not apply to
fisheries activities that are conducted
in accordance with a NMFS-approved
Fishery Management and Evaluation
Plan (FMEP). If NMFS finds that an
FMEP meets the criteria listed below,
a letter of concurrence which sets forth
the terms of the FMEP’s implementa-
tion and the duties of the parties pur-
suant to the FMEP, will be issued to
the applicant.

(i) An FMEP must prohibit retention
of green sturgeon (i.e., zero bag limit);
set maximum incidental take levels,
include restrictions to minimize inci-
dental take of the green sturgeon (e.g.,
temporal/spatial restrictions, size of
fish, gear used); provide a biologically
based rationale demonstrating that the
incidental take management strategy
will not significantly reduce the likeli-
hood of survival or recovery of the
Southern DPS; include effective moni-
toring and evaluation plans; provide
for evaluating monitoring data and
making revisions to the FMEP; provide
for effective enforcement and edu-
cation; provide a timeframe for FMEP
implementation; and report the
amount of incidental take and summa-
rize the effectiveness of the FMEP to
NMF'S on a biannual basis.

(i1) The ESA section 9(a)(1)(B) and
(a)(1)(C) take prohibitions will not
apply to ongoing commercial and rec-
reational fisheries activities until Sep-
tember 30, 2010 if a letter of intent to
develop an FMEP that is protective of
green sturgeon has been received by
NMFS by July 2, 2010. The exemption
will expire if the letter of intent is re-
jected without further review of a
FMEP. If the letter of intent is re-
ceived by August 31, 2010, a draft FMEP
must be received by NMFS within 6
months from the date of receipt of the
letter of intent. A final FMEP must be
received by NMFS within 3 months
from the date of receipt of NMFS’ com-
ments on the draft FMEP. Ongoing

303



§223.210

commercial and recreational fisheries
activities may continue until NMFS
issues a letter of concurrence or denial
for final FMEPs.

(iii) NMFS will provide a public com-
ment period (=30 days) before approval
of new or amended FMEPs; provide a
letter of concurrence for approved
FMEPs that specifies the implementa-
tion and reporting requirements; evalu-
ate FMEPs every 5 years and identify
changes that would improve their ef-
fectiveness; and provide a public com-
ment period (=30 days) before with-
drawing approval of an FMEP.

(3) Tribal exemptions. The prohibitions
of paragraph (a) of this section relating
to the threatened Southern DPS listed
in §223.102 do not apply to fishery har-
vest or other activities undertaken by
a tribe, tribal member, tribal per-
mittee, tribal employee, or tribal agent
in Willapa Bay, WA, Grays Harbor, WA,
Coos Bay, OR, Winchester Bay, OR,
Humboldt Bay, CA, and any other area
where tribal treaty fishing occurs, if
those activities are compliant with a
tribal resource management plan
(Tribal Plan), provided that the Sec-
retary determines that implementa-
tion of such Tribal Plan will not appre-
ciably reduce the likelihood of survival
and recovery of the Southern DPS. In
making that determination the Sec-
retary shall use the best available bio-
logical data (including any tribal data
and analysis) to determine the Tribal
Plan’s impact on the biological re-
quirements of the species, and will as-
sess the effect of the Tribal Plan on
survival and recovery, consistent with
legally enforceable tribal rights and
with the Secretary’s trust responsibil-
ities to tribes.

(i) A Tribal Plan may include, but is
not limited to, plans that address fish-
ery harvest, artificial production, re-
search, or water or land management,
and may be developed by one tribe or
jointly with other tribes. The Sec-
retary will consult on a government-
to-government basis with any tribe
that so requests and will provide, to
the maximum extent practicable, tech-
nical assistance in examining impacts
on the Southern DPS as tribes develop
Tribal Plans. A Tribal Plan must speci-
fy the procedures by which the tribe
will enforce its provisions.

50 CFR Ch. Il (10-1-14 Edition)

(ii) Where there exists a Federal
court proceeding with continuing juris-
diction over the subject matter of a
Tribal Plan, the plan may be developed
and implemented within the ongoing
Federal Court proceeding. In such cir-
cumstances, compliance with the Trib-
al Plan’s terms shall be determined
within that Federal Court proceeding.

(iii) The Secretary shall seek com-
ment from the public on the Sec-
retary’s pending determination wheth-
er implementation of a Tribal Plan will
appreciably reduce the likelihood of
survival and recovery of the listed
Southern DPS.

(iv) The Secretary shall publish noti-
fication in the FEDERAL REGISTER of
any determination regarding a Tribal
Plan and the basis for that determina-
tion.

(d) ESA section 10 permits. The excep-
tions of section 10 of the ESA (16 U.S.C.
15639) and other exceptions under the
ESA relating to endangered species, in-
cluding regulations in part 222 of this
chapter II implementing such excep-
tions, also apply to the threatened
Southern DPS listed in §223.102. Fed-
eral, state, and private-sponsored re-
search activities for scientific research
or enhancement purposes that are not
covered under Scientific Research and
Monitoring Exceptions as described in
paragraph (b)(1) of this section or Sci-
entific Research and Monitoring Ex-
emptions as described in paragraph
(c)(1) of this section, may take South-
ern DPS fish pursuant to the specifica-
tions of an ESA section 10 permit.

(e) Affirmative defense. In connection
with any action alleging a violation of
the prohibitions of paragraph (a) of
this section with respect to the threat-
ened Southern DPS listed in §223.102,
any person claiming that his or her
take is excepted via methods listed in
paragraph (b) of this section shall have
a defense where the person can dem-
onstrate that the exception is applica-
ble and was in force, and that the per-
son fully complied with the exception’s
requirements at the time of the alleged
violation. This defense is an affirma-
tive defense that must be raised, plead-
ed, and proven by the proponent. If
proven, this defense will be an absolute
defense to liability under section
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9(a)(1)(G) of the ESA with respect to
the alleged violation.

[75 FR 30728, June 2, 2010, as amended at 79
FR 20813, Apr. 14, 2014]

§223.211 Atlantic sturgeon.

(a) Prohibitions. The prohibitions of
sections 9(a)(1)(A) through 9(a)(1)(G) of
the ESA (16 U.S.C. 15638) relating to en-
dangered species apply to the threat-
ened Gulf of Maine Distinct Population
Segment (Gulf of Maine DPS) of Atlan-
tic sturgeon listed in §223.102(c)(29).

(b) [Reserved]

[78 FR 69315, Nov. 19, 2013]

§223.212 Southern DPS of spotted
seal.

The prohibitions of section 9(a)(1) of
the ESA (16 U.S.C. 15638(a)(1)) relating
to endangered species shall apply to
the Southern Distinct Population Seg-
ment of spotted seal listed in §223.102.

[79 FR 20814, Apr. 14, 2014]
§§ 223.213-223.300 [Reserved]

§223.301 Special rules—marine and

anadromous fishes.

(a) Middle Columbia River steelhead
(Oncorhynchus mykiss.) (1) The Middle
Columbia River steelhead located in
the geographic areas identified in para-
graph (a)(4) of this section comprise a
nonessential, experimental population
(NEP).

(2) Take of this species that is allowed
in the NEP area. (i) Taking of Middle
Columbia River (MCR) steelhead that
is otherwise prohibited by paragraph
(a)(3) of this section and 50 CFR
223.203(a), provided that the taking is
unintentional; not due to negligent
conduct; and incidental to, and not the
purpose of, the carrying out of an oth-
erwise lawful activity. Examples of
otherwise lawful activities include rec-
reational fishing, recreation, agri-
culture, forestry, municipal usage, and
other similar activities, which are car-
ried out in accordance with Federal,
state, and local laws and regulations as
well as applicable tribal regulations.

(ii) Handling of MCR steelhead in the
NEP area by NMFS, Oregon Depart-
ment of Fish and Wildlife (ODFW) and
the Confederated Tribes of the Warm
Springs Reservation of Oregon (CTWS)

§223.301

employees and authorized agents act-
ing on their behalf for scientific pur-
poses and by the Portland General
Electric Company (PGE) and CTWS
employees and authorized agents act-
ing on their behalf for the purpose of
monitoring and evaluating the ongoing
reintroduction under the Federal En-
ergy Regulatory Commission (FERC)
license for the Pelton Round Butte Hy-
droelectric Project (FERC No. 2030).

(iii) Taking of MCR steelhead inci-
dental to any activities related to or
associated with the operation and
maintenance of Pelton Round Butte
Hydroelectric Project’s (FERC Project
No. 2030) Round Butte Dam by PGE or
CTWS as administered under a license
issued by FERC. Acceptable forms of
taking of steelhead include, but are not
limited to, mortality, stranding, in-
jury, impingement at Round Butte
Dam facilities, or delay in up- or down-
stream passage associated with or
caused by any of the following activi-
ties. Activities related to the operation
and maintenance of Round Butte Dam
include, but are not limited to:

(A) Hydroelectric generation;

(B) Maintenance of project facilities;

(C) Provision of upstream and down-
stream fish passage,

(D) Fish handling at fish separation
and counting facilities;

(BE) Fish conservation activities;

(F) Fish handling, tagging, and sam-
pling in connection with FERC ap-
proved studies; and

(G) Approved resource protection,
mitigation, and enhancement meas-
ures.

(iv) Handling MCR steelhead by
Deschutes Valley Water District em-
ployees and agents acting on their be-
half for the purpose of monitoring and
evaluating the Opal Springs Hydro-
electric Project (FERC No. 5891).

(v) Take incidental to any activities
related to or associated with the oper-
ation and maintenance of the Opal
Springs Hydroelectric Project (FERC
Project No. 5891) as administered under
a license issued by FERC and the Set-
tlement Agreement Concerning Li-
cense Amendment for Fish Passage,
dated October 2011.

(vi) Take of MCR steelhead by any
person with a valid permit issued by
NMFS and a valid permit issued by the
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